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By the Author of the Queſtion 3 
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| That not your Treſpaſs, but my Madneſs ſdeaks - e 
It will but ſkin und film the ulcerous Place, - 
Whilft rank Corruption mining all within | 
Infetts unſeen, Confeſs yourſelf to Haun, 
Repent what's pg, A voin what is to come, © 
Aul de not fpread the Compoſt on the Wards 
To male them ranker. ED | 
7 1 8 | 1 t'{ ' HAMLET. 


| 2 | To which is prefixed, 
Dr. BLACKSTOWE's LETTER 
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. obliged to his Antagoniſts for the Compliment they have 
PAN him, i in ſuppoſing that the Uniformity of his Sentiments | 


wage 


could poſlibly be of Conſequence to the Public, or merit 
its ſerious Attention. Tet he did not, for ſome Time, 
ronfider, the Accuſation as | worthy the leaſt Degree of 
Notice. When this Caluinry was firſt ſolemny broached 
| by 2 Perſon, who. (of all Men) ſhould not have © 
1 ol Inconſiſtency. vith Regard to Nr. Wilkes, that Gentle. 
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ol N your Letter, to one . ' Conflituents; you se || 
4 pleaſed to make honourable Mention of a Work *,- | Þ 
rompiled many Years ago, and ſince Publiſhed for the Uſe Co 
of young Students: But at the ſame Time you infinuatez 
temat the Author, upon & late Occaſion, had departed from _.. 

; nas PSIG PIGS Ki there has inculcated and a. $ 
| | "The Gentleman, whoſe Conduct upon that Obeaßcn | a 
has been arraigned in no very candid Manner, is much x 


n . 2 ME S 

man . upon . 7 55 a ſufficient on” from 
an able Hand, for exerciſing ſo unfairly his Tazent of 
Miſrepreſentation. When, the next Day, it was pro- 
claimed to the World in the Shape of a Toaſt at a Tavern, 
na ſober Man could be angry at any Inſtance of convivial © 
| Plafantry, among a Knot of ſuch merry Policians, in the - 
Jolly, of their new Alliance. When it came, by a_ 
regular Progreflibn, to be the frequent Theme of anony- 
mous Scurrility, in the dirty Channel of 2 News-Paper, 
it was deſcrvedly left to periſh without Reply, with the 
reſt of the Lyes of the Pay. But, when jt is adopted by 
2 Member of Parliament, in' a public Addreſs to his- Con- £ 


ſtituents, and when a Gentleman of Rank and Reputation 


does not ſcruple t to own that Performance, it then becomes 
'a Man's Duty to himſelf and to his Character, thus ta 
vindicate (once for all) his Writings, and his Conduct, 
from the S _ Inconſiſtence and Du oy, 3 88 


1 mall make no Apology bor ſuppoſing that, by: the - 
Pann in page 20 of your Letter, you meant to conyey a 
to your Correſpondent, that the Author of the Book in 
Queltioh had fd its Tencts, and contradified its Aſfertiois, 
in a late political Cover ſation: ; and that by that Converſation 
you meant to allude to the Debate of the Eighith of May. 
All your Readers underſtand it in this Light, and 27 are 
too much a Gentleman to diſavow it; You add, 
& you ſhall-continue to prefer the Thoughts of the a 
a to the orgs of tlie Politieian. And indeed, Sir, if they 
Voere contrery to each other, I ſhould think you was per- 

fectly in the right. But I truſt that, upon mature Conſi- 

.&ration, your own Candour will convince you, that you 
have too haſtily adopted the falſe Gloſſes of your new Ally, 


>. 
5424 * : ; 
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. 45 whole 7 udgment you. have not ah 
ſo implicit a Deference, To Him indeed the Author of - 


. 1 


FR 1 


2 Iw ys been uſed- Way 


te Commentaries owes no Explanation or Ceremony; ho 


"could coolly form a Plan to impoſe upan fo reſpeQable an 
__ Aﬀembly, could deliberately commit it to Writing, and = 


without Provocation could draw it from his Pocket in the 
| Concluſion of a Debate, after Midnight; in order to traduce 
the Integrity of a Man, for whom he profeſſed. a Friendſhip, 
and who deſerved other Treatment from his Hands, But 
to you, Sir, who-have- only miſtaken his Meaning. and 


have urged that Miſtake with Decency, nay even with a 
his Power, to vindicate his genuine Sentiments, and to 


there that his Judgment. however. erroneous or 1 
ne ee eee, N OT wemaps $0 


„ae ir may Polin be, og SORE ff ASL] . | 


tz dee he eould not intirely agree with either the Miniſtry or 


the Oppoſition, in their Conduct with Reſpect to Mr. 


uu. He concurred with the latter i in diſapproving the _ 


Vote of the ad of February,; becauſe be thought it beneath 


the Dignity of Parliament to cenſure any Libel (how- 


ever atrocious) that was merely directed againſt a Miniſter. 
In the reſt of the Queſtions he heartily concurred with the 
Majority, whenever he happened to be preſent: And in all 
of tem he followed, without Regard. to any Party Con- 
nexions, the Sentiments which he had formed for 1 
enn avowed, Ns 


To elucidate this Matter (if it really me 
to any Man in Ain but himſelf) Jet us now compare 
IT of the Profeſſors us delineated by himſelf in his" 

| 1 Az es Commentaries, 
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| *.the Houſe of Commons had a Right 'to adjudge . 
4 Wilkes incapable of being electeg a Member, to ſerve. in 


1 
APA 


Ling are 


. 1 


m taries, with the Werds of th Piat ſuppoted * . 
"ave been delivered i in Parliament. The Doctrine, which 


: he ſupported i in his Speech, 1 taket to have been this; "a hat 


N u, 


4 this preſent Parliament.” | His Thoughts, when a Profellor, 
vill fully appear from an impartial Rib of his \ Welk. uf 


Vol fay + that you"? ſhall copy parkdtimithe learned "A | 
« fellor's Keren legal Diſabilitite ; of which ſome 
on, others of Siatute Law.. The. Diſqualifi- 
- & cations at Common Law: are Aliens;: ar. A 'Unfortunately 
for the Argument intended to be grafted upot theſe Quota- | 
tions, you have departed from your promiſed Accuracy, and | 
unwarily miſquoted the Words. The Author ſpeaks not 
of any Diſabilities as Common Laru, as diſtinẽt from the Law = 
Parliament; or which were previouſly known to exiſt, 
before they were adjudged by the Houſe. The Suppoſition 
'that they can paffibly ſubfiſt any Common Law, diſtin@ from 
the Law of Parliament, reſpe&ting the Qualification of 
bers, is the very Fallacy" upon which every Argument or 5 
the Mi ority was grounded, that appeated to 22 65 2 Shadow | 
of Been. . What, th e Author bat faid f, is this: That 


L « the Qualification 7 Perſons to be elected en upon 


the Low and "Cuſtom of Pirliaments ment aments. and certain Statutes 


* 3 to in the Margin.“ Ahd What he meant by the . 


Cuſtom of Pg rliaments he has explained* in'a prece- 


ding Page® ; ts (he tops it forge Jo ws 9 222 Court 
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45 « of Parliament hath,.its its own 3 Law, called 8 Len 
, - Conſuetuds Parkgmenti ;—that. the, Whole of this Jaw 


x ariſes, concerning 


| + "66 either Houſe « of Portions, ought to to be examined, diſayſpd, 


de and adjudged i in Ae Hogs to Which it relates, and not 


. elſewherez— but what the Maxims- upon which they 
40. proceed, together 152 the Method of Proceeding, reſt 


, . intirely in the Breaſt of the Parliament itſelf,” and are not 


« defined and nen we en en . 
Be baus | 13 04 B N af 17) ONS 3 mY 


Having 5 "fi 1 "that 75 Qualification 
of Perſons to be elected Members of the Houſe of Com- 
J PW depends either upon the Law, and Cufum of Parkin- 
mente (thus previouſly deſcribed: and underſtood) . ox. elſe 
upon certain Statutes; he immediately proceeds ®.'to | 
a up a Number of Reſtrictions and Diſqualifications 
of Perſons in different Claſſes ; Some, of which have been 
"judged by a mere Vote of the Houſe of Commons, o- 
therg created, by A, of Parliament. Among the firſt Sort 
are Aliens t, Ju . n Attainted Perſons q, 
and Returning C tcers**, And 
theſe, and th hen a N ber 2 ee ble Diſabilities, he 
| e wes tt, that © 1 ſabject to e ny. 


# . 


W's 7 x © 
„ ++ $525 


of 
— 2 FY 7 * * * * 
2 "$5 + ag RPO mA Y7 . 13 £ : YE ? 3 * 2 * j 3 1 P Ther 5 6 


* 


” 


comm. Page 75. " Thets „ 10 Mer, 


1623, 18 Feb. 1625. 1 9 Nov. 1605; 12¹ a. 1553.8 Febr, 1626. 


17 Jan. 1661, (21 Jan. e ag: J 1604714 * 1614. . 
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— Sudeck of the Realm is eligible of common Right” 
Not having therefore expreſsly mentioned, among the 


Perſons diſqualified, ſuch as are adjudged ſo to be by a 
Vote of the Houfe of Commons though he has mentioned 
many Claſſes that are "diſqualified by no other Means) the 


pPreſent artful a 


But FRI er t wid, Me by ihe 
14 of Parliament all Matters relating to the Houſe of 


that the Qualification of Perſons to be elected Members 


- cified many Incapacities, which are declared by no Statute, 
but merely by a Vote of the Commons; —— no Man of 


te thought a Reſolution of the Houſe, adjudging A or B 
to be incapable, is not an authentic Determination of 


what is the Law of Parliament. "However, the Reafon 
of tlc Ongiffion (for it happens not to be an Inaccuracy) 


verted dy Prejudice. The Author i recounting only ſuch 

| Dicabilities as had then been adjudged er created; and, 
among theſe, ſuch only as are permanent, general, and ap- 
plicable to whole C aſes of Men. It was unneceſſary, and 
would even have been improper, to ſpecify any temporary 


And he could not, without the Spirit of Prophecy, when 
"Ri bis Book was compiled in 1753, or when” publiſhed in 
Tn A have > gs the dne ay private lu 
wr. - . rug 
| | 


cluſion is drawn, that ſuch Perſons were 
Book the Profeſſor to be ſtill eligible of e common Right. 5 


Commons ought· only to be adjudged i in that Houſe 4 


depends upon this Law of Parliament; and has ſpe- | 


common Candour would conclude, from 3 any ſubſequent | 
verbal Omiſſion ( ſuppoſing. it even an Inaceuracy) that 


Incapacity, inflited by the Cenſure of the Houſe: 


ſeems obvious to every Underſtane ing, not wilfully per- | | 


* 


$I . : 
RA 14 ; | 7 ; 5 
4 1 ; + 


3 it will be aid, that ML Tad: viduals; Cc. may 


properly be omitted, yet the Author ſhould „ 
wo a general Claſs, «+ Perſons incapacitated by .a- Vote. of, 
& the Houſe of Commons,” had de thought ſuch a. Vote 
would incapacitate. But, conſcious as he is of Imperſec- 
| tion, he is not altogether ſo inaccurate, as to rank the 
Means of creating a Diſability among the- Diſabilities 
| created. He hath mentioned, in their proper Place, at the 

Head of the ſeveral Incapacities, the F oundations upon 


Which they ſtand. He hath faid that the Qualifications 


of Members, (and, of Courſe, their Diſqualifications alſo) - 
depend partly on the Law of Parliaments, adjudged. by the 
Houſe of Commons, and partly upon Acts of the Legiſe 
lature. And it is impoſſible to conclude from any ſub- 
a ſequent fancied Omiſſioa, that he thought the Houſe of 
Commons had no Power to adj judge Mr. Witkes incapable 
of being elected a Member to ſerve in this preſent Parlia- 
ment; unleſs we can alſo conclude, that becauſe he has 
omitted the Caſe of the South. ſea Directors, who were 
perpetualiy diſquallfied by the Statute 7 Geo. I. c. 28. and 
has not mentioned, as a general Claſs, Perſons incapaci- 
«tated by Act of Parliament,“ he was alſo of Opinion 
that, notwithſtanding that Act, Sir John Blunt, Mr. 


 Sawbridge, or any other of the Directors, were ſtill 1 | 


- of common Right. The —; proves ny? or it 
port noting. | | 


The whole then of this N 8 Dodtrine, when taken 
together, amounts clearly to this: „ That ſome Claſſes 
« of Men are incligible, either by Statute, or by the Law 
* and Cuſtom of Parliament declared and adjudged prore 


«© nata by the Houſe of Commons; and that all others are 


* eligible of common Right.“ And it is highly conſiſtent 


with 


y 


ihtain, by er by Pate) dat 
lit may from Time to Time ariſe, 
| ay an Indwidun way forfeit that &vitimbn_ Right, 
ind be adjudged ineligible for the Parliament then in n being by 
-__ __ ag Reſolution of the Houſe of Commons, or * rover Wo an 
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— . <> 
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1 have induſtriouſly avvided faying any : lng. « on Ry 

Political Merits of the principal Queſtion i in Diſpute. - My 

only Intention in this Addreſs was to vindicate to vou 

uud the Public, from the Charge of Inconfiſtence and 
Duplicity, the Character of one, who, though warmly at- 
ö 3 tached to hib Sovereign and the free Conſtitution of hies 
Country, deteſts all the Violence of Party, from which 


rere 
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5 Inconſiſtence is | inſeparable; and who had much rather be, 
: % 
1 * * 
* and be eſteemed, an honeſt Man than the ableſt Politician 
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. | HE Ankrie, which 1 take the Li- 
berty of addreſſing to you, muſt 
| | in the vulgar way of ap 
not bk written ſooner. For one, unin- 
R 1 1 
formed as I am, to conteſt with a Gentleman 
ſo accompliſhed in the Science of Law, as 
Doctor Blackſtone, is at beſt pref 
but to do it without Deliberation and Care, 
* 
would be unpardonable. My Health indeed, 
would not permit me, when I firſt came into 
1 
the Country, to give that Attention to the 
which it required. And I choſe to 
- have the Pleaſure and Advantage of reading 
: » F 4 i 5 a 25 Kd 1 
A . 5 ; 1 
5 a A 7 3 12 | a + 
| 5 2 ot 2 Y, 


* 3 


. 105 4 35 
if your edelient Writings o over again, befots 1 
I ventured any more to queſtion their Correſ- 


pondence with the political Tenets yot have 
miſe maintained i in the Houſe of Comme. . 


: 1 #4 
* 


Proud n I-to W my Anita ted of 
your Commentaries on the Laws of England, 
which: have introduced to our Acquaint- 
- ance, a Syſtem that was moſt important for 
every Man to know; yet, till you brought 
it from Darkneſs into Light, had been as care- 


fully ſecreted from common Underſtandings, 3 


as the Myſteries of Religion ever were. Nor 
does the Improvement of Individuals alone 
reſult from your Labors: The Public reaps 
this Advantage from them, that the better 
our Laws are known, the better they will be 
- obeyed; and the Zeal to defend our Conſti- 
tution be ſtrengthened, in ae a8 __ 
Zeal i is ney u 15 ee | 
And though 1 am 'forry. to ad kite: ww an 
hand: that has given you the Trouble 
| ow a public Animadverſion upon it; yet the 
ame Motive that induced you to attempt to 
vindicate Fe from a” "Charge: of nconſiſ- 
. . tency,. 


% 


y EY * 


5 Eur Obaracter. FO: 


We. 0 3 * 
eney will plead my Pardon Gr endbayars 
\ Ing to clear myſelf of an Accuſation of miſ- 
kerne 8 _ 8 1 7 


1 and 


—You Hou now; Sir, wits b Palinels 14 
S ſtated your Doctrine in the Houſe 
of Commons; it is impoſfible to miſtake it: 
I can therefore, with Precifion and Exact- 
- neſs, compare that Doctrine with the Aﬀer- 
tion of your Commentaries.  'The Public 
have both your Sentences before them ; and 
if the latter is conſiſtent, either in Letter or 
Spirit, with the former, I ſhall then plead 
\ guilty; ſtill aſeribing my Fault to the Im- 
perfection of my Underſtanding: for, know 
ingly and wilfully, T would not miſ-repreſent = 
any Man, elpeciatly” e one of your: r 


. * : ＋ 


3-S 2 


| Before 1 enter into a particular Diſcates 
of the Sentiments I collected i in your Works; 
let me premiſe, that T underſtood the very 
End and Aim of your Writings, was to in- 


ſtruct your Country-men i in the Principles of 9 


Law 3 not as a dead Language, but as a 


* 
* 


9 5 1 | 8 


— 


Scdence. ® . erheh, is tobe the Guardia of 
A < civil CanduBt.”—InsSyitem nia * * 
This Intention, I could not then ſuppoſe there 
was included, an Aſſertion of ſuch abſolute 
Power, as would take away thoſe natural 
Rights; nor could I imagine you could poſ- 
fſbly have thought it neceſſary to preſcribe 
any Rule of Law, if there be an arbitrary 
Will preſiding over us to adjudge pro re natd, 
and execute i its Judgments, diſtinct from the 
common, Law. 7 For if they who govern, are 
independent of that Rule, it is ridiculous to 
9 give Rules, to the governed. To command 
|,  gprore natd is the Province of one; to ſubmit, 
| the Lot of the other. But you, Sir, have 
inculcated a different Doctrine, you haye 
taught us that Liberty 4s- our Birth-right, 
* And that Liberty, rightly. underſtood, 
« conſiſts in doing whatever the Laws permit, 
« which. is only to be effected by a general 
Conformity of all Orders and Degrees to 
"be * thoſe Fares Rules of AIG. * 1 
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+ this meaneſt Individual is: protetted-troim 
de the Inſults and Oppreſſions of the greateſt” 
And according to Sic Marche Kale, che 
_ common Law is the common Rule for ad- 
_ * royal Prerogatives, and alſo the Rights and 
Liberties of the Subject, and directs the 
Limits and Bounds.of Courts and Tur 
oy Aula % men n ee 
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"tht you bad der che ate wy Prophecy 
| bag you wrote, neither had I the Spirit of 
Prophecy when I read your Commentaries, 
to conceive yqu could ever have thought 
that, under this Conſtitution, any Order or 


Degree-of Men was exempt from this Rule s 


leaſt: af all that Order of Men, whom yon 


have deſcribed as + ** the Guardians of the 8 


« Engliſh Conſtitution, | delegated ta watch, 
to check, and to AVERT Wy RR 


4 / Innovation... 


But one Point i in bk you A Sir, 1 


nad done you wrong is, that I have aſſumed 


our et for 3 thoſe Diſabili- 
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1 Hitt, of Laws, P. 44 + Black, Caan. vol. . P. 9. 
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And you treat it as. a Falney (and the verx 
Fallacy which you ſay gave ſome little Shadow | 

of Reaſon to the Arguments of the Mino- 
ity on the 8th of May) the Suppoſition that 


t there can poſſibly ſubſiſt any common Law, 
* diſtinct from a the Law of Parliament, re- 
« ſpecting the Qualification of Members.” 
For my own part, I do not remember there 
was any ſuch. Expreſſion on the Side of the 


| Minori ty, as that there was a common Law; 


diſtin from the Law of Parliament in ſuch 
Caſes; But the Argument they relied on {be ĩt 
Shadow or Subſtance) was, That the: Juriſdic- 
tion of the Houſe of Commons over the Rights 


of the Elector and Elected, cannot be exer - 


ciſed on Principles, diſtin& from, or indepen- 
dent of, the common and Statute Law. What 
then was the Subſtance of Argument oppoſed 
to this Shadow of Reaſon? It conſiſted wholly 
in blending and confounding the two Ideas of 
Juriſdiction and Legiſlation together; ; and 
yet, Sir! who-ever does not keep theſe two 
Ideas e n from. _ other, will 
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1 ſhall n not vega 1 From: tho 8 
et the Arguments advanced by you, and other 
learned Gentlemen of your Profeſſion, when 1 

collect them in this one Point---That it is 

eſſential to every Court of Law which is com- 
petent to try a Cauſe, to adjudge and diclurs 
what the Law is, relating to the Cauſe under 
Trial; and that the Judgment of ſuch. Court 
is binding until it is reverſed 3 That the Houſe 
of Commons being the Court competent to 
try every Caſe relative to the Election and 
Qualification of Members; what the Houſe . 

| ApJupGEs and DECLARES to be Law, in 
FACT, becomes Law ; and as there lies no 
Appeal to any other Court, to reverſe their 
Judgment, Shut Judgment muſt abſolutely ſtand 
as Law. Then let me. aſk, if the Effect of 
that Judgment is altering the o/d, or Figs 
we nh W 1 is it: [Du ene ; 
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But N cannot 1. We Sir l hes they 
Pho had read your Commentaries ſhould be 
_ aſtoniſhed at ſeeing you promote this Union. 
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11075. 
* the Life, Liberty, and Property of the Sub- 
jet would be in the Hands of Arbiträry 


„„ 


ages, whoſe Deciſions would then be re- 
4 gulated only by weir own Opinions, and 
not by any fundamental Principles of Laws 
* which Legiſlators may depart from, yet 
E Judges are bound to obſerve.” This Sen- 
ſtence has indeed an immediate Reference to 
me judges of Weſtminſter Hall: But in caſes of 
Election, Members of Parliament are as mere 
Judges as they. And whenever in the Exerciſe of 
Juriſdiction they depart from that equal Rule 
| of Law, which is the only Meaſure of Juſtice; 
|| they ceaſe to be Judges and make themſelves 


i | Legiſlators. And as often as this un-natural ; 


= flation is cemented, the Effects muſt be ab on 
5 dave ſo truly repreſented them. For Inſtance. 
wete Houſe of Lords is, in caſes of Property 
ie ſupreme Court of Judieature from which 
| there lies ny e Suppoſe then that their 
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| Lordi ps ſhould ſeorn to go on in 1 the beaten 
Tra of the Common Law, and adjudge the 
Right of Inheritance to be in the younger 


Brother, inſtead of the elder; forming their 


Judgment on Principles of general Reaſon, 
ariling pro re natd, perhaps on the notorious 


Unworthineſs of the one Brother, and the great 
| Merit of the other: Their judgment, in Fact, 
becomes Law, and by it the Tenure. by which 


almoſt | every Man in the Kiagdom holds his 


Pro perty is rendered indeed precarious. And 


if it be admitted as a Principle that the Law 
u, what every Court competent to try the | 


© Cauſe, ſo adjudges; Then may every Court 


which i is competent to try Treaſon, make that 
Treaſon which they adjudge ſo. It was upon 


this very Principle that till the Statute of 
Edw. zd, the Life, of every Subject in the 


Kingdom lay at the Merey of the Judges, while 


thoſe Judges were at the Diſpoſal of the King, 


And if it be true that the Ri ght of Election | 


may be taken away as the Hooks of Commons 

may pleaſe- t0-ADJUDGR 3+ Then muſt that 
 effential Right which is the Foundation and 
Security of oue Liberty, loſe the Name and Idea 


SE ee a e and depend. upon the mere 
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5 Accidents of Days and Hours, Moſt gun 5 
do l therefore aſſent to the Truth you lay down, 


as a Profeſſor, that were the Judicial Power 


once joined with the LzG15LATIvE, the Life, - 


Liberty and Property of the Subject would be 


in dhe Hands of arbitrary Judges. 


e I ſpeak of the Right be Voting, 


1 cannot but aſſert it as a legal Right. It i 8 
true, a Miniſterial Writer 1 has lately had the 


Boldneſs to call it a Parkamentary, not a 
legal Right, in direct Contradiction to Sir 


Joſeph Jekyll who ſpoke theſe very Words— 
* The Right of voting is a /ga/, not a 
« Parliamentary Right.” And you yourſelf, 


Sir! are pleaſed to tell us That the ab- 


vic ſolute Rights of every Engliſhman (which 


it taken in a political and extenſive Senſe are 
40 uſually called their Liberties) as they are 


« founded in Nature aud Reaſon, ſo they are 
, co-eval with our Form of Government.” 
You ſtate the 28 of this N when you 
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4 Caſe of the Middleſex Election . 
| || Caſe of Aſhby and White, P. 104. 78 
: 6 Comm. Vol. I. F. 1% 9 


< TH 


5 norm a us, that *« by 1 Policy of our F 
ancient Laws; ALL Officers who were con- 
« cerned in Matters that affected the Liber- 
Ve. oy * of the People, were choſen by the 
o Freeholders in the County Courts.” You 


alſo mention + © amongſt the moſt remark- 


14 able of the Saxon Laws, the Election of ; 


5 5 the Magiſtrates by the People; ; originally, 
« even that of their Kings” Since :beſeRights 
then did originally accrue by common Law, 
4 : fartiors a Right to chuſe their own Repre- 
ſentatives muſt accrue by common Law ; and 


in reyerſe of being created by Parliament, 


was and 1s the Creator of, Parliament itſelf. 
1 muſt alſo treat the Right which the Elector 


has in the Seat of the particular Member, | 


| f who i is legally choſen, on the ſame footing, as 


the Right to elect him; for the Service is all 


the Effect of the Right, and to loſe the Bf: 


1 of 2 Right i 18 the fame Thing as as not prom. it 


at all. 
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1 thought it conſequential that the Maxime to ; 
; try that Right muſt alſo be of common Law. 


Therefore did I, in the Qugſtian tated, aſcribe | 


to the common Law, the Diſabilities. that you - 
| have enumerated in your Commentaries, „ 


which are not of Statute Law. But permit 


me to ſay, I did not mis- quote your Words "ry 
the Diſtinction betwixt the Diſabilities 1 


common, and thoſe of Statute, Law, being 
made by myſelf, as well as the Obſeryations 
thereupon: The Sentiment I did, and fill do, 


believe was ne. 's, the W merely my i 


own. FC 


I ſhall beg leave to do pretty fully) in Juſti- - 
fication of the Conſtruction I have put upon 
them, I muſt obſerve a Difference in. your 
Expreſſion, as to the [ncapacity ariſing . by 
Statute, and that by a mere Vote of the 


_ Houſe of Commons. The one you ſay has 5 


been ApJuvDGED, the other CREATED; but as, 
in the whole Tenor of your Letter, you aſlign 
the ſame Conſequences to ADJuDGING- by 


mere Vote, as to CREATING by Act of Parlia- 
ment; I muſt treat your Senſe of anjupocinG 


* 


„ « 13 ry : 
_—_ CREATING a8 one and the ſame Thing. 


reſpecting the —— 105 nen, do it 


* 4 - 4 


Fahr, Oey 


0 04 Si five! are now 0 to — 
(that: « the Author of the Commentaries ſpeaks 
4 not of any Diſabilities at common Law, or 
<<. which were previouſly known to exiſt; be- 
_ -< fore they were adjudged by the Houſe ;” 


Permit me to remind you how three Claſſes of 
Diſabilities, which you have ſpoken of, ſtand 
on the Records of Parliament, viz. Minors, 


'Traitors, and Felons. Of the firſt, Sir Edw. | 


Coke ſays 4 ** One under the Age of twenty 
one Years is not eligible : Neither can any 
Lord of Parliament ſit/ there, until he be of 
* the full Age of twenty one Vears.— 

Doctor Blackſtone more particularly ſays, “ © It 
« is provided that no one ſhall ſit or vote in 


1 either Houſe of Parliament, unleſs he be 


1 twenty one Years of Age. This is expreſs- 
iy declared by the Statute of 7 and 8 Will. 
L zd, with regard to the Houſe of Commons, 
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—— a Miner was incapacitated bofwe ; 
from ſitting in either Houſe, by the Law and 
. « Cuſtom of Parliament The Difference 

between theſe two great Authors is, that Sir - 
| Edw.'Coke does not mention . the Law 4 
Cuſtomof Parliament,” which Words are added 
dy Doctor Blackſtone. But as there was no 
 . Statute in Sir Edw. Coke's Time; nor h. 
t ever been any Vote concerning Minors; we 
| Have Sir Edw. Coke's Authority at leaſt, that 

the Difability of Minors, was originally at 

common Law. Take it in Doctor Black- 

ftone's Words, that they. were incapacitated 
| by the Law and Cuſtom of Parliament ; ſtill, 
zs the Incapacity exiſted before the /Statute, | 
alälöklöancd as there is no Vote concerning Minors; , 
Toon what ground is it poſſible for the Doctor 
do fix this Law and Cuſtom of 8 
f dut _ 1 h the Law of enen 


. ͤ ͤ Ä 3 — >, 
22 appr 


1 on ahi Gave We tand * Diabiirte 4 
olf Perſons attainted of Treaſon and Felony. 
There has been no Act of Parliament to create; 
nor (as I can find) a Vote to adjudge a Diſ- 

ability in either caſe. But Sir Edw. Coke has 
aid they were not eligible, becauſs bey are nat 
3 „„ within 
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5 dn thi Tomi of tht" Writs and Dolice 
Blackſtone fays, becauſe bbc are unfit 70 Jt 
any where, It would indeed be againſt every 

Rule and Principle of Law, to admit Them to 

2 Share of the ſupreme Legiſlature, who are 

dead in Law, have forfeited all Property, and 
would + render the Verdi& of any Jury void, 
on which they might be impanelled®, But if 
it be true that no Diſability | can exiſt without 
an Act of Parliament, or a previous Vote of 

the Houſe, then are Traitors and Felons ſtill 
eligible; and Dr. Blackſtone, to ſheyr the 
Conſiſtency of his preſent Doctrine with that 
of his Commentaries, muſt prove that Men 
attainted of Treaſon and Felony” are both | 
ELICIBLE and INELIGIBLE. 
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‚ * Hale's Pleas of the Crown, 2 Vol. P. (585. 
* Tn the firſt Parliament of Henry VII. many Perſons 

were teturned Members, who in the preceding Reign 

had been attainted of Treaſon. Their Capacity to fit in 
Parliament was queſtioned by the Houſe of Commons: 
But the Houſe, inſtead” of adjudging their eligibility by 2 
Vote of their own, referred the Matter to the twelve Judges; 6 

who declared them 1d EIL 1G1BLE-until the Attainders wer: 
reverſed by Act of Parliament, which was accordingly done. 
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1450 March 1623. 


. 
Wik reſpoct to the Journals vou referred | 


- me to; Iam bold to affirm, that they do not 


warrant the Aſſertion of any Incapacity being 


5 founded merely on a Vote of the Houſe of 
Commons; on the contrary, every Incapa- 


city recorded in thoſe Journals appears to have 


previouſiy exiſted in common Law, and the 
Votes are merely DcLARATonv of that 
common Law. In other Words, the Houſe 
of Commons did not, in thoſe Inſtances, 


make the Law; but did, what every Court 

in the Exerciſe of its en mut nw 

ADJUDGE according to La. * 
The firft relates to Mr. STEWARD. | | 


t % * 
— 


« Mr. Glanvyle 3 Go 8 Com- 

* mittee of Privileges 1 for Monmouth. 
„ Mr, Steward a Scottiſh Man, not na- 
4 turalized, returned But the Bills of 
LNaturalization have twice paſſed the 
* Houſe. That he, in Modeſty, hath | 
« forborn to ſit here. That Levinus 

3 Muncke only a Deniaon and Horatio 
* Palevicyne in like Manner fat here. 


% But weren that never Exceptions 
Fo 5 there- 
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» bas may-be returned only Deniaons. For 
eee they were never-queſ- 
* tioned or debated here,” 
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on . "the, Wos of Deginstion ee 
de \ kgens,' 2 We have aſſent to Natugaliza- 
. 1 tions, none to Denizations. '» Many 
1 «« under the Age of twenty one Years 5 
ade here by Contivency;/but if qu 4 
wail e lat WY TAE d 2779}, 07 on 
Folk; ior OS 3947 -: 086) 90 63. $3214. 5 f 
e Reſolved that Mr. Steward "IPL 
<* worthily.in- forbearing i to: come into the 
.«« Houſe; and that he do forbear to come 
-£5;*til he be capable by * naturalized. 
101 Bus Having! B ii 235 od 5350; 244 03 
| '-&-Reſblved.vpor/Queſtibn that, the Election 
| f Mr. Steward vo¹uĩuaiN LAW; and a 
n Writ to iſſue for a new Choice.“ 
„ nod. butzedobi d D˖mꝛ | 
s it | appear in this Precedent that the 
of Commons ADJuDGzD; Mr. Steward 
incligibleok the Pretence of an Authority in 
themſelves, Dis Tu,ο,ν,' fim the common 
Law.? To my ſimple Appreheuſion it is juſt 
OE the reverſe. For the Ground of this Gentle- 
man's Incapacity was his being a Denizon; not 
ee born. Nat 1 Diktinction - founded 
oe | merely 


33 * 


1 


and arg wa — Principles only. 5 
alſo manifeſt that there was a aint in 
the Houſe'to receive Mr. Steward; and the 
Cirdumſtance of his/Naturalization-Bill have 
ing been twice read, would have furniſſied a 
. good: Argument pro re natl; if the Idea of - 
Adjudication” pro re naid had then been 
adopted; but in a Stile of perſonal Civility 
to Mr. Steward, the Houſe reſolved, That 
« he had done very worthily in forbearing to 


come into the Houſe, and tliat he do for- 
bear to come, till he be capable by being 


* naturalized.” In clear and ſtrong Terms 
then did the Hoaſe,: on this Occaſion, diſ— 
avow the Power of Apbjunexd a Deniſon, 
capable, whom the Law had made incapable. 
But they recommended Mr: Steward to refer 


| himſelf to an Act of the whole Fan 


as that alone could remove a legal Diſability. 
Here the Matter reſted for ſome time, till the 
Houſe reſuming it, came to a Second Reſolu- 
tion, anũuοοοο,Hͤe that the Election of Mr. 
Steward was vold ix LAw; let me aſk you, 
Wo | 2 | Sir! 


Gab in the Houſe of ee that wete bon 
alledged in Mr. Steward's favor But 8ir 
Ed w. Coke rejected the Authority of thoſe 
Precedents, as not being con 


? 


on Mr, Steward's fides 
but courtly-as that Houſe of Commons was to 


K. James I. and therefore unwi to de· 
ide e the N Friend: 1. 
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The Journal you next refer me to f 25 
2580, When A Motion was 
"7" ds hows, the Mind of this Houſe 

touching a Burgeſs. ſtanding inpicTe» 
„ron FELONY; Whether he ought in 

1 that Caſe to remain a Member ef this 

_ . © 4 Houſe: or elſe to be removed) Ix was 
Ts , this Houſe: unleſs: he were convicted!” 
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In wi Caſe the Hour did nothing More 
chan diſclaim, Adjudication pendence le, with. 
eation indeed; that if the Member 
f ĩͤ had 
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| who had been. elected 4 
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Sir Edw. Coke ſays 04 Init. 47). none 
che 12 Jos are eligible becauſe ( 2/ 


OI 
in the Lords Houſe,” Er anne 
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the Conftitution, the 


not only their Writs of Summons, but are 
bound /ex effcio) to ſuch a conſtant indif 
Service in the Houſe of Lords, as 
' excludes them from a poffibilit N 
on the Buſineſs of the Houſe of Commons. 


La in ſome or hes 82 its Teer 
bas not an Authority to prevent the fame 
Man from holding two Offices that are in- 
compatible one with each other As if a 
: e ZBiſhop . 
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removed, either by 
or choſen Ver 
2 compatible with the other 
legal Ground of "Incompalibiits (not a mere 
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Cw. 
Moß or the ReAcr of a Pari mould ins 


me Command of a Regiment; the be, 
— Court would oblige him to telinquim 


* 


either his milita taty Commiſſion or Bis holy = 
Orders. And in E Dr. Blackſtone's 'Commien- 
tat ies we find, that « at” common Law a 
*** Coronts, the he's is thojen for e, may be 

his being made Sheriff 
Kare Offices i in- 


p T er, - 778 
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Vote of the "Houſe of Commons), did bs 


* 4 


Cuſtom ariſe, (Fo or except Thorp in Hen. 6 
Reign, there is no Inſtance of a Judge fitting 


in the Houſe) no grown into the Law of 


Eren? That none of the e 3 
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e e Linh of ters e 
$h of February, 1620—17 Januaty, 1661 
declare the Incapacity of Clergymen to be 


elected into Parliament. Sir Edward Coke 
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(6232959 2 
(4 Joſt, 47) * becauſe. they are of an- 
other D oay's- via. of the ;Convocation,” 
h Where {4 Inft 1322) the whole Clergy are 
Au in,Perſon, zor Repreſentation, and 
« they only ſit, in Parliament Time. And yon, 
Fir ! whole Anthenity I am proud to quote az 
ie chat of Sig Edward Coke, deſcribe the 
Coprecation 28.7% the; Miniature of a,Parlia: = 
Penton Rr the Archbiſhop preſides 
« with,cegal) State; the upper Houſe of, Bir = 
ec ſhopy, ,reprefenting,.. the. Houſe: of — * 
( the lower Houſe compoſed of Repreſenta- 
| 5, tives of the ſeveral Dioceſes at large, and 
4 A nach 1 —— N 
vs 2 


| 
8 2 80 f re, 45 and Burg 4 


pang 4 4 22 _ hd, not 5 
N riſe. from a Vote of the, Wb of Con 1mMons . 
alone. But the. Law and om”. by which 
they are excluded, is derived from their « own 
Situstion, being.< Members, of gnether Body” 
{when the Vote paſſed) exiſting with full Power 


of Taxation and Legiſlation, as far as relat» 
ed to the Church and Churehmen . And I ap- 
| prehend, Sou. aP Lear, be elected into Parlia- 
| $7 | Ces Boks 
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Upon ate, whole Matter it u RE- 

0 801 vip and ORDERED, and the Clerk 
of the ſaid Houſe commanded to enter 

„ accordingly ; That wn and and the Rh 

60 ae of 27 City 6 on Tawa 3 
1 e ſhould be elected, returned or allowed 
3 W ſerve as a Member of this Houſe; 
4 And if it did appear that any Mayor were 
4 returned a Burgeſs, that preſently a new 
* Writ ſhould be awarded for-the choice 
* of another in the room and place of 
<< ſaid Mayor, and: this to continue as an 

| e end Order of this Houſe for over.” 15 


"By the Tenor K. this Debate the Queſtion 
ſeems to haye ariſen upon a Perſon, who tho | 
| Mayor of ſome Town or other, was not re- f 
turned: for the Place where be preſided. And 
5 1 am warranted to infer that, i in this Procced- 
ing at leaſt, the Houſe. was guided by the Law 
of the Land, without any Pretence to Legi- 
ative Power. For the very Points in debate 
are, Whether all returning Officers, as well 
as Sheriffs are within the Equity of the Stat. 
4 383 Hen. 1 and whether s Mayor gh c. 


6's" 


„ 


u be returned (5, e. whether a Mas is to 
be the Judge in his own Cauſe.) How then 
could ſuch a Debate ariſe, if there was no 
previous Law to conform to or appugn? For 

if your Doctrine had been held That the Law 
was to ſpring up pro re natd as the Houſe was 
pleaſed to adjudge, the Debate muſt have 
been, NoT upon what was already lawful 
but upon what they choſe to make ſo: They 
would have deliberated upon the fitneſs of the 
Law they were to give, but not have e * | 
after the Law they were to follow. 


5 | The other Vote 70 Apiil 1614, is in ſuch 
poſitive Terms DECLARATORY as to need no 
| Comiment-lt i is thus entered 


008 « Gele Juris et Fab e thy 122 
they reſolved. No Mayor or Bailiff that 
, returneth himſelf _ ſerve as an 
OY ber of this Houſe” — ee at an 


— 


I: Have now gone Gia every one of _ 
Journile you referred me to. Inexperienced 
as I am, and indebted to you for great part 
of the little Knowledge of Law I l to; 

SOS I 


5756 1 > 
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- I'houtd r differing 
with ſo perfoct a Maſter, if I had not the | 
Votes "themſelves, which you have pointed 
dot, for my Support.—Let every Reader form 
his Opinion of thoſe Votes; Whether they 
are as you imply; LEGISLATIVE ; or, as I pre- 
ſume to think, DorclARATORTY ; — That is, 


wWbether they create the Law, or were paſſed 


in conformity to the known Cuſtoms, Maxime 
and Rules of Law, R EVTOUSsL v exiſting for 
the Government of the Houſe of Commons 
as well as RO other e of Great Britain, 


oth | cannot yet quit the ese withoat de- ; 
Sik: to recommend to your ſerious. Conſi 
deration one Reſolution more; That of the | 
23 Jan. 1509, when Sam. Taylor, Eſq; was 
.  ndjudged to be not duly ecleffed, Take this Vote, 
Sir ! either as LEGISLATIVE or DECLARA- 
rox v. In one ſenſe, there is a Declaration of 


the Law, that a Candidate who has not a 


| Majority of legal Votes, though his Compe- 
titor has been declared incapable by a Vote 
of the Houſe, has no right to fit in the 
Houſe. And this Declaration is confurm- 
able to the common Lau, as well as thoſe 
: Laws 


1 29 OT 14 
Las that you have faid * «are the only 
1 Critetiato decide the preſent Queſtion.” 

Takte it in your ſenſe, that what is Ap- 

jvvot»/and prcLArtD by a Vote of the 

HFouſe, conſtitutes the Law of Parliament: F 
T̃ here is according to thor Doctrine, an exiſt- 
ing Law of Parliament apjuDoinG' bim to 
have no fight, who ſtood ſecond on the Poll, 
although his Competitor was recently ad- 
Judged and declared incapable to fit in Parlia« | 
5 _ 9 en e e 


But 8 ce Abe DeciGon of is Middiee 
Election could not be defended on any Prin- 


_ _ <iple of common Law, is directly in the Teeth 


of the Statutes, and 4 Contradiction to that 
Law and Cuſtom of Parliament which is to 
be found in the Journals; The Miniſtry is 
indebted to you, Sir ! for defending it by a 
Law and Cuſtom of Parliament, which did 
not appear to exiſt when You wrote your 
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95 ls: For in them you have told us, 
that + «©. the Law and Cuſtom of Parliament 
4 is to be learned out of the Rolls of :Parlia- 
ment and other Records, and by Precedents | 
and continual Experience.” —But that Law 
and Cuſtom of Parliament i is now become quite 
another ſort of Thing: It is #07 to be found in 
the Rolls of Parliament, nor in the Records 
of either Houſe, nor by Precedents but 
hereafter to be judged of by the ſingle Expe- 
rience we have had of the Middleſex Election. 
For after reciting, that the Qualification of 
Perſons to be elected depends upon the Law 
and Cuſtom of Parliament and certain Statutes 
referred to in the Margin; You ſay that 
hat you meant by the Law and Cuſtom 
of Parliament (in Page 175) you. have ex- 
1 plained in a preceding Page, (viz. 163) 
wherein you lay it down * that the High 
Court of Parliament hath. its on peculiar | 
Law, called Lex et Conſuetudo Parllamenti, 
« that the whole of this Law and Cuſtom of 
* Parliament hath its Original from this one 


i 


4 Black. Comm. i Vol. p. 16 : 
— 5" Maxim, | 


0637 * 


* Maxim, that whatever Matter ariſes con- 
| 40 cerning either Houſe of Parliament, ought 
© to be examined, diſcuſſed and adjudged in that 


41 Houſe to which it relates, and not elſewhere; 


8 but that the Maxims upon: which they pro- 
A ceed, together with. the Method of Pro- 
A ceeding, reſt entirely in the Breaſt of Par- 


e liament itſelf, and are not defined and aſoer- 


2 by «by particular ſtated Laws.” . 
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oy 15 am 9 Sir l Ne Sos e 
perverſe and unaccommodating ; but I can by 


no means admit this Explanation of the Law 


and Cuſtom of Parliament. For the: Paſſage 


in your Commentaries, that ſpecifically treats 
of it, ſtates fully and preciſely what that Law 


and Cuſtom of Parliament is, reſpecting the 


Qualification of Members: But the Paſſage 


by which you would now explain it, relates to 
another Matter. For you have divided your 
Diſcourſe on the Conſtitution of Parliament 
One of Which 
treats of +5 © the Laws' and Cuſtoms of Par- 


into ſeveral diſtinct Heads. 
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cuſſed Fg — | and extent of ith Legiſla«  - 


which (you ſay) *« Some 
++ diane rhe: Grophed to Figure rather 
too bold, the OMNIPOTENCE of 


« 


proceed on no Maxims but what ariſe in 
their own Breaſts, as it would Be eontrary to 
the Nature of the on (the Property af 
_ which is to give Law) to receive Law: But 


bold a Figure for the whole aggregate Body 
een . Hover HO: an Ex- 


— ; *; bg 


I ſhall likewiſe admit it, as the Law and- 
Cuſtom common to both Houſes, that what- 
ever Matter ariſes concerning either Houſe of 
Parliament (fach as their own Rules, Orders, 


* 
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8 5 Wy ) 


l Pbrime of Pr Rey 6ugkt to be Wu.” 4 
" judged in that Houſe to which it relates, and | 


not elſewhere ; 
which $a 

entirely in the Breaſt of Parliament itlel—But 
* T cannot take what you fay of Matters that 


Aud that * the Maxims upon 


relate tb either Houſe, in "explanation. 'of 
Matters that do not relate to either Houſe, 


For the Qualification of Members is a Matter 


of Juriſdiction, and cannot therefore relate to | 
thoſe who have the Right of adj F udging, but 


= thoſe 89 Rights are AD DJUDGED. TH 


355 us nene bring this Explanation of 5 


che Lex er confuetudo Paruiamenti to the Point 
in Queſtioa, For, of the Laws and Cuſtoms: 


common to both Houſes, this likewiſe i is one 
That each Houſe hath an excluſive Right . 


of judging of the Qualification of its own 
Members For Inſtance (Comm. Vol. 1. 


10. P. 163) The Lords will not ſuffer the Com- 
* mons to interfere in ſettling the Election of 
40 'a a Peer of Wa 1 Commons will, nor 
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they proceed (in tach Matters) reſt ; 
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Gul) Ne 
a 4 the Lords to judge of the Election BY 
« Burgeſs ; Nor will cither Houle permit. the 
« Courts of Law to examine the Merits of 
4 either Caſe,” But if this be applied, not to 
theRight of adjudging, but to the Principles on 
which they adjudge We might thus Figure 
to ourſelves each Houſe of Parliament deter- 
mining an Election. in the W es have 
* down, Viz. bt bo agg BIR 

The Validity of the Eledion of one of hs | 
Peers of Scotland comes to be tried by the 
Lords. I conceive it may be litigated on any 
of theſe Grounds: either the Perſon, - whoſe 
Election is objected to, may have no original 
Right of Peerage ; or, the Right may be loſt 
by Attainder ; OR, he may be a Minor; ox, 
the Election may not have been made accord 
ing to the Act of Union But by your Doc- 
trine, the Matter is to be tried by no Rule of 
Law and Right; but by Maxims that ariſe 
pro. re natd, in the Breaſts of the; Lords. 5 


B the fame Rule, the nec in Cakes 


of Election, inſtead of enquiring about the 
preſcriptive or. Charter Rights of Eorcughs, 


0 


. Neg NE 1 


DE Py Blick, laub, k. 6. 


et 


or the legal Rights of the Freeholdets of 
Counties, in order to find out who has the 
9 Majority of legal Votes, are to examine, tuft 
and adjudge u pon Maxims that Wi in their 


own. Breaſts. | 


"Now; Sir, can a \ Profeſtor of . Who 
has once ſaid that 7 * abſolute Rights compoſe 
Liberty,” contend for ſubmitting thoſe Rights 
not to legal Juriſdiction, but to ſuch err 


Fower a as s this is? 


a 
> En os 5 


The manner indeed, in" which you have 


En thrown in the Inſtance that each 
Houſe has the ſole Right to judge of the 
Elections of its own Members, has given you 


one more Opportunity of attempting to con- 
found Juriſdiction with Legiſlation. Ho w- 


EVER it is not in your Diſcourſe upon the ag- 


. gregate Body, but in that Part which pecu- 
liarly. relates to the Houſe of Commons, 


where we are to find the Principles you really 
meant to h of its 2 8 TR 
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_ toe There your Reader. cannot TA be im- 
preſſed with the ſolemn, intereſting Manner 
in which you introduce your Commen- 
tary on. the Right. of Election. You. tel! 

us, the Democratical and Soyereign Part 
«. of our Conſtitution conſiſts in the People's 
. Choice of their own Repreſentatives. Vou 

remark. bow jealous the Athenians were of 

this Part of their Conſtitution, fo. that if A 

Stranger interfered i in the Aſſemblies of che 
People, he was puniſhed even with Death. f 

the Athenians thought it ſuch a Crime for one 

who had no Right only to INTERFERE ra 
their Aſſemblies, what would they 
: thought of violating the Right on which . 

Conſtitution itſelf was founded!) la England 

| (you fay). the Laws have ftrialy guarded | 
againſt Uſurpation 40 and abuſe of Power over 

his Right;” You have recited what theſe - - 
guardian. "7 are: and permit me to remind | 
you, that 1 in the Vear 1758, you | ſo little e: en- 
dertained any ſuch vague, indefinite Idea, a8 

; Waris ien 1 2 youh have termedi ID, 
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+; depended on Maxims that caſt in the B eaſt - 
the Houſe of Commons; That, in an excel- 
lent- Pamphlet you wrote on the very Subject 
of a County Election (that of Oxford) in the 
Houſe of Commons, you expteſily ſay, We 
are not to enquire what would be the beſt 
4c and moſt: eligible Conſtitution for this Pur- 
+ poſe, but what really 18 and long has been 
our kegel Conſtitution in this Point. The 
. * Laws under which we now Act, have ſab- 
* ſiſted for more than thręe Centuries, and till 
| 1 the Conſtitution, is zew modelled, theſe are 
s the only; C Criteria to decide the Preſent 
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\Paeliament, reſpefing. the Qudlification/ f 


Members, is ſo thoroughly unfolded in it's 
er Place, that, as it wants no Explana- 
tion; neither can Ingenuity or ſubſequent In- 
| vention explain it away. The Qualification 
af Perſons to be elected Members of "the 
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. 40 ' „ 
in Houſe of Common, you ſky, depends 
. upon the Law and Cuſtom of Parliaments 
and certain Statutes referred to in the 
Margin. From theſe it appears that A- 
« liens, Minors, Twelve Judges, Clergymen, 
«©; Perſons attainted of Treaſon and Felony, 
« and returning Officers in their own Juriſ- 
1 dictions“ are diſqualified” 'by the 


ie Low and 
" Cifom of tor Others are diſqualified 
by e tain Statutes. ind that all others are 
eligible of common Right Can any Man, 
Who reads this, be at a loſs to know what the 
La and Cuſtom of Parliament is, reſpecting 
the Qualification of Perſons to ſit there? Is 
it not plainly this? That wherever a Perſon 
is not by his Birth entitled to the natural 
5 Rights of an Engliſh Subject, or where a Man 
being born to'thoſe Rights has forfeited them; 
or whole Situation in Life is, in a legal Senſe, 
incompatible with a Seat in Parliament; That 
in as many of thoſe Caſes as h i 


Judgment before the Houſe, that which was 
the Law of the Land has been declared to be 
che Law of Parliament. And that in other 
Caſes, which have not cum in Judg ment (as 


it Was in __ to _— before the 7 and 8 
, Will. 


* | 
\ 


© us 5 


Win. ad, and; FE is in regard to Traitors and 
Felons) What is the Law of the Land; has. 
ever been aſumed to be the Law and Cuſtom 
of Parliament This Idea is confirmed by the 
Interpoſition of the whole Legiſlature in the 


diſabling of Perſons whoſe Crimes have ren- 
dered them unfit, or their Stations im proper, 


(on account of their Dependency) to ſerve in 
Parliament For why might not the Officers 
of Exciſe and Cuſtums, Penſioners at Will, 

Clerks of Public Offices, as well as returning- 
Officers, Aliens, &c. &c. have been adjudged 


_ incapable by a mere Vote of the Houſe, if ſuck 
Vote had been deemed effectual ? But the 


Rules of common Law not extending to thoſe 
Perſons, their common Right was not to be 


taken away, unleſs by Act of Parliament. Anp 


ſince you now ſay that the Law and Cuſtom 
of Parliament reſpecting the Qualification of 


Members, conſiſts in the Maxims that lie in 
the Breaſt of Parliament; I hope you will do Bn 


us the favor ta explain What thofe Maxims 
are; For unleſs you do, the Explanation itſ. If 
muſt remain inexplicable. I have hitherto 
taken Lau and Cuſtam to be things that are, 
Mic in exiſtence; And that ey Man vo 
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Et 
a Right to know that Law which is “ ber the” 
. Ruke of his civil Conduct; But how cat a 
Man know wfiat that is, which reſts in the 
Breaſt! Why, tis unborn, tis unconceived. 
You might as well have deſcribed this Law 
and Cuſtom poecully, and told + us Aha” 1 
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% In the wide Womb of uncreated Night.” +-: 
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maaeed Sir! this is the firſt Time 1 have 

41 heard of the Idei of fuch 2 Juriſdiction being 
realized upon Earth. But our great Poet 
Milton has deſcribed one preciſely of the ſame 
Nature, both as to its Principle and Effet 5 
5 ＋* that Jutiftiction lat od 


2 e Where Chaos Unpire fur” | 
* "1 i And by Dae more aral, the Brgy,” r 


„ Itisa Matter, uo ot of Apprehenſion, but of FHiſ- 
tory, that, the major Part of the Houſe of Com- 
mons may become dependent on the Miniſter, 

and independent of eee Then will the 
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Maxims which ape to make the Law of Par- 


tiament (if ſuch Maxims can make Law) reſt = 
in the Breaſt o the e . 


11 it ſhould * one of his Maxims (as it 
furely will) that no Man who'is an Enemy to 
HM, or obnoxious to the Court, ſhall ſit in 
the Houſe; his Majority will not only re- 
move the offenſive Perſon; but make every 
Re- election of the People void, and adopt the 3 
Obeies of the Miniſter. 


v Cunimenticies | tell us, Sir! That 
c the Law is the Guardian of our natural 

« Rights;” All which Rights owe their Being 

and their Preſervation to the Right of Election. 
Should we then put 'this Right out of the 
: Guardianſhip. of : the Law, and ſubmit it to 
the occaſional Maxims of the Houſe of Com- 
mons; the Miniſter who dictates their Maxims, 

will in ya, make the Law, and become 
himſelf * the Guardian of our natural Rights.” 
—But pray, Sir! was this the Guardian 2 
meant in your Commentarits 10 
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1 8 Pe you likewiſe ſay, 

e That if any Alteration might be wiſhed or 

« ſuggeſted in the preſent Frame of Parliaments, 

te it ſhould be in favor of a more compleat 

Repreſentation of the People. — But does 
your preſent Doctrine lead to the Conſum- 
mation of that Wiſh? Will the Meaſure 

founded upon it, bring the Repreſentation of = 

the People to Maturity and Perfection? No, 5 

Sir ! it lies, even now, like a Canker at the if 

Root, and if not effectually eradicated, Repre- 

ſentation itſelf, both Root and Branch will 


Mb. 1 3 | 


There is 8 Paſſage i in the Letter that 
you have done me the Honor to addreſs to 
Me, of which I cannot help adding one ſhort 
Remark. You ſay + It is impoſſible to con- 
«« clude,from any ſubſequent fanciedOmiſſion, 
5 that you thought the Houſe of Commons 
« had no cog to Oy Mr. Wilkes in- 


1 
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4 Letter to the Author of the Queſtion ſtated, P. 21, 


capable 


\. 


4+ 2 3 
. Free to ſerve in this perlen PacHativent 
. « unleſs we can alſo Hike, that becauſe 
„ you have omitted the Caſe of the South 
„ Sea Directors, who were perpetually diſ- 
re qualified by the Stat. 7 Geo, 1. C. 28. and 
have not mentioned, as a general Claſs, 
& Perſons incapacitated by AH of Parliament, 
% You was alſo of Opinion that, notwith- . 
* ſtanding that Act, Sir John Blunt, Mr, 
* Sawbridge, or any other of the Directors, 
« were ſtill eligible of common Right. The 
11" Argument proves both, or it proves no- 
Mm thing.” 


Allow me, Sir! to fay, That at the Time 
when you wrote your Commentaries, you 
moſt certainly thought theſe two Things 3 


one, that the whole Legiſlature coul p; the 


other that the Houſe of Commons alone 
cobrp Nor create an Incapacity.— For, 
amongſt other Inſtances of the unbounded 
Power of the whole Legiſlatute, you ſay, 
＋ It can change and create afreſh even the 
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. | Conflitition: of the Enie and of . s 
e liaments themſelves; as was done by the 
| « Act of Union, and the ſeveral Statutes for 
* Triennial and Septennial Elections. It 

« can in ſhort do every thing that is. not na- 
« turally impoſſible.” But in the ſame 

Chapter you ſay, In all Tyrannical Govern- 
ments, the Right both of making and en- 
1 forcing the Laws is veſted in one and the 
, ſame Man, or one and the ſame Body of 
2 Men; And where theſe two Powers are 
united together, there can be no Public 
« Liberty”—Then, ſpeaking of two Branches 
of the Legiſlature you tell us, Whatever 
is enacted for Law by one, or by to only 
« of the Three, is no Statute z and to it no 

« Regard is due, unleſs in Matters that relate 
„ to their own PxrIviLEGEs (the Privilege 
ç and Juriſdiction of Parliament, let me 
de throw in, are two different Things) And 

by the Statute of 13 Car. 2d. If any Per- 

« fon ſhall MALICIOUSTY or ADVISEDLY 

« affirm, that both or either of the Houſes 

„of Parliament have any LEGISLATIVE 
« Authority, without the King; Such Per- 
5 ay ſhall incur all the Penalties of a Præ- 

munire 


4 munire Once indeed” as you relate; * the 
„Commons paſſed a Vote, that whatever is 
« declared: for Law by the Houſe of Com- 
* mons, hath the Force of a Law.“ But 

* this Vote” (Doctor Blackſtone. ſays) · pailed 
. in a Time of e and Madugſi. 


1 ſhall. not diſpute it, wich the learned 
| Door, that ſuch a Vote can never paſs but 
in a Time of Mapnzss. But don't, Sir! 
be alarmed, as if you had incurred the Penal- 
ties of a Premunire — I can acquit you of 

that — For I ſpeak it upon Know dge, that 
whatever you have affirmed of the LEGISLA- 
TIVE Power of the Hoyle of Commons, way 
not adviſedly ſpoken, nor of Fore-thought. 


But I muſt not forget to mention a Diſqua- 
lification, which you have thought proper to 
omit ; I mean that of the Attorney General, 
* by an expreſs Order of the Houſe of Com- 
mons.” This Diſqualification being a Violation- 
of Mr. Attorney General's common Right; 
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Coke 4 Inſt, 48, 8 


( 46 ) 


and allo 3 a diſpenſing with the Srarabe of the 


7 H. 4; and alſo, apjupceD pro re natd by 


the Houſe of Commons, upon Maxims that 


reſted purely in their own Breaſts, is, in all 


Reſpects, as compleat a Diſability as that of 


Mr. Wilkes. Why then, Sir! did you not 
reckon it in your Lift of LEGAL Diſabilities ? 
Was it thro” Inaccuracy, or Inattention ? In 


ſuch a Caſe, and ſuch a Perſon, that is impoſ- 
ſible — The Omiſſion can be attributed to 


this Cauſe only, that you tben thought a Diſ- 


ability adjudged by a mere Vote of the Houſe 
of Commons, too nugatory, and too lawleſs, 


even to be taken notice of, in a ain Diſcuſe 


ſion of the AL Law of the Land. 


It is time for me now to ſtate and compare 
the two Propoſitions, that which is in your 
Commentaries, and that which you delivered 
in the Houſe of Commons, and have ſince 


given in Writing. In the firſt (after enume- 


rating the ſeveral Diſabilities before ſpecified) 


"FI ſay, that 


0 Subject to theſe Rehden, RY Di. 
i cs _ ; 


5 4 5 
= qualißcations every subject of che Realm 1 
06 is * of common * | By 


This was your Dodrins— Look, you 
now what follows : 5 


Here 18 your Doctrine . 0 


7 - OF Sore Claſſes of Men" are ineligible 
seither by the Statute, or by the Law 
«© and Cuſtom of Parliament declared and 
* ADJUDGED pro re natd by the Houſe of 
« Commons, and that all others are eli- 
1 N of common Right.” 1 


Now to my ert Ideas, the Difference 
between the two Propoſitions ſeems neither 
more nor leſs than this; according to the one 
— Every Subject has his common Right to 
be elected into Parliament; according to the 
other, ! is no ſuch er in exiſtence. 


By the firſt Doctrine, every Man i 1s eligible 
whom the common Practice and univerſal 
Prineiples of Law have not exempted from 
his Condition of common Right, and what 

is that 


* 


„ 
that Right i is every Man may know.” And 


Sir Edw. Coke expreſſly ſays, that ** he 


* which is eligible of common Right, cannot 


% be diſabled, unleſs i be by Act t.of Parlia- . 
ment.“ . : TS 


5 As to the latter, I lament exceedingly that 
you have expreſſed a Part of it in Latin; for 
thoſe three ſhort Words, pro re natd are, 
without doubt, not immaterial to the Pur- 

port of your Doctrine. And having been ſo 

grievouſly charged with miſconſtruing your. 
Engliſh, it was a little hard to ſet me the 

"Taſk of conſtruing your Latin. I certainly 
might have conſtrued pro re natd to mean n 
the Spur of a particular Occaſion ; or, © To 
„ SERVE A PuRPosE” or ſome ſuch Thing. 
But for fear of a Miſtake, 1 went to Little- 

ton's Didionary, and there found that pro re 
natd is Latin for SREEING THINGS ARE | 
As THEY ARE'—Well then, your Doctrine 


clearly amounts to this, viz. “ Except - 


ſuch as are made incapable by Statute, 
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'* Coke Inſt. 4. 48. 
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Ps 7 49 3 
« or 3 o by a Vote of ihe Houſe of 


0 Commons, « ſeeing Things are as. they are all 


. others are eligible of common Right. But 


let me aſk, Who, of all thoſe others may 
not have his Right taken away by a Vote of 


the Houſe of Commons, ſeeing Things are as 


they are? I alk pardon, you have already an- 
ſwered my Queſtion ;- For you have ſaid, 


tbat ® Without a Spirit of As 10 


Mans can know . 0 


. 


2 you 50 fertouſly call 4 a | Right ? 


Nay, Sir | Would you not treat with Con- 


tempt and Ridicule any Man who ſhould call 
that a Right, which without a Spirit of Pro- 
phecy, no Man can know? Is that a Right 

which is held by no Tenure but the mere 


Will of Individuals; and that Will liable to 
be perverted by Prejudice, ſwayed by Paſſion, 
impoſe on 98 _ 85 | bebe by _ 


« * Is SS WY — 
; 5 1 
* — 
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Letter 9 the Queſtion Rated, P. 10. 

« He could not without a Spirit of Prophecy, when the 
% Book was compiled in 1753, or when publiſhed in 2565, 
MP $6 ' Have ſpecified the Diſability of any private Individual.” | 


A  roption? 


ce 


ruption ? And if it be once Amin that 
ſuch a Power exiſts in the Conſtitution to 
take away the legal Right of the F recholder 
and Elector; What other Right i is ſo defended 
that the ſame Power may not at any Time 
break forth to ruin and deſtroy ! With equal 
Violence I fear it may; With leſs Reaſon it 
never can. For I hope to ſhew, that (as you 
have ſtated the Matter) the Expulſion of Mr. 
Wilkes, with all its Train of Conſequences, 
was grounded not even upon a Shadow of 
| Reaſon Very properly and becomingly | 
you aſſume the Merit of diffenting from the 
Vote of the ſecond of February; - becauſe you 
thought it beneath the Dignity of Par- 
* liament to cenſure any Libel (however 
e atrocious) that was merely directed againſt 
4 Miniſter.” The Thought is worthy of 
the Author of Doctor Blackſtone's Commen- | 
taries; for if a Member of Parliament may 
be expelled, and the Right of Election be 
transferred from the People to the Miniſter, 


1 


1 — 


Leer to the Author of the Queftion uod P. 10, 
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ſuch a Letter of a Miniſter, whilſt the Letter 


itſelf f is. to paſs unnoticed ; our Conſtitution 
does indeed ſtand upon a weak Foundation, 


| Honoring you therefore for having diſclaim» 


ed. this Part of the Charge, I much doubt 
whether you can juſtify the Proceedings on 
any other of the Allegations.— The Letter to 
Lord Weymouth was the only oſtenſible one, 
and taking that out, What other Part of the | 


Charge can give a Color of Reaſon to the Ex- 


pulſion? Let us ſtate what the remaining 


Articles were — One was that Mr. Wilkes 
wrote the North-Briton ; but I am ſure, Sir! 


you will not brand your Majority with ſo in- 


pudent : a Violation of the Rules of Law, as 


* 


= have puniſhed the ſame Man twice over for 
the ſame Crime by the ſame Judicature _ 
Neither will you, I think, defend his Expul- 
ſion on this Ground — That becauſe. Mr. 


Wilkes is to be impriſoned till April next, 
therefore he ought to be expelled for the next 
five Vears to come. But as far as my Memory 


recollects, you conſented to the Expulſion of 
Mr. Wilkes ſolely on account of his having, 


been convicted of three impious and obſrene Libels, 
He 


Another 


Aba reſpectable 1 learned enten 

expelled him for the ſame Reaſon. 110 But this 

Part of the Charge, though relied on by your- : 

. ſelf and Serjeant N, was diſclaimed by 
the Houſe in general: For, theſe Libels 


ot to hear it named. 
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(whatever they are) inſtead of being ſubmitted 
to the Judgment, were moſt carefully ſhut up | 


| from the gbr of the Houſe. © You will not 
thereſoro expoſe the Juſtice of the Houſe in ſo 
ridiculous a Light as that of a Court condemn- | 


ing a Man, without knowing his Crime, 8 
cauſe it would offend the delieate _— * bis 


— 
** n I 
* as” 4& 4 


I 


The Opinion; 8 Gr! that you now profeſs 


: of the Power of the Houſe of Commons, leads : 
me to make one ſhort Remark, 'on the Com- 


pariſon you have drawn in your Commen- 


tarles, between the Proteſtant Diſſenters and 


Papiſts; Wherein you ſay (4 Vol. p. 52) 
% The Tenets of Papiſts are undoubtedly 5 


calculated for the Introduction of all Sla- 
very both civil and religious ; but it may 
% with Juſtice be queſtioned, Whether the 


« Spirit, the Doctrines, and che Praftices of 
66 "the JANE, * are better calculated to make 
1 Men 


oy F _ * 


i 


1 55 ** 
on eee ; 


«which the 47 1 bare — 


0 but have never yet been able to execute. 
I dont t love jpraking in hard : and bitter Ten 


144 


tinction 3 F Nor am I going * 5 
lyſe what that Idea of Subjection muſt be, 
that can raiſe a Doubt whether the Prin- 


: ciples of Men, which are ſaid to be calculated 
for all Slavery, ate not t calculated to make, as, 
good Subjects as the Principles of Men whoſe, 


W A. we + & © 


Errors lie on the Side of iberty: But Lam 5 


proud to un a Regard to the civil Principles TS 
of the Proteſtant Diſſenters „ which, prompts. + 


me to mark thoſe Periods of time n they 


were, and When they were nor eſteemed good 


Subjects. — —They were not good Subjects to K. 
Cha. iſt, nor to Kk. Ch. ad. nor to K. 


James ad; and they were treated as the worſt 


of all dubzects by that Miniſtry i in the. Reign 


of Qc Anne, which intended. to overturn the 


hene K. Wil. whom e bh ſet 


n _ 
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due ching is obvious 
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"i ier k. Ges. 1A during tlie Govern- 


ment of K. Geo. zd. were looked upon as e- 


: ritorious and confidential Subjects. Theſe Pro- 


at Diſſenters then, never failed in their 
Allegiance to Kings, who governed them as 
gubjects; They were not indeed, obedient to 


Princes, who would ave. ruled them as 


SL. AVES, - 
But I took Notice of this Paſſage * to 
give my Aſſent to the Fact you relate, that 


« during the Compaſs of the laſt Century, 
* theſe Sectaries effected the ruin of our 


« Church and Monarchy” —True, they did 
ſo; but by what Power did they Effect that 


Ruin Was it not by the Power of the 
Houſe of Commons? And what did the Houſe . 


of Commons do more than ® « Mars TE 


* LAW SUBJECT Fo THEIR Vorzs 05 And 
though I am far from imputing to you, Sir | 
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a ſingle Grai n of their Principles; yet I Cane 


not. hel FP * the 1 ocrages of your | 
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. Language, to he style of. thoſe great Repub- 
licans. | For, they told the King. chat « to 


«© judge of the Law belonged to TH Hos 


« or Commons: They might and muſt 
« judge and declare.” It was a Remark 


on that Houſe of Commons made by the 


King, hat + © tho' they had no mind to 
be SLAyEs, they were not unwilling to be 

« TyRANTs.” It could not be ſaid of them, 
but was a Character reſerved for ſome future 
Houſe of Commons to be * 7 e and 
. | 7 


Twin, Sic! that thoſe who are entruſted with 
the Government of this now unhappy Coun- 
try, would turn their Thoughts to the Hiſtory 
of thoſe Times; and conſider the real Cauſe 
from whence all the Miſery, Devaſtation and 
Bloodſhed aroſe, which ended in the Ruin of 
the King and Monarchy. And there is a Part 
of the Earl of Clarendon's Hiſt. (in the firſt 
Vol. of the Fo. Ed. from the 52d to the 58th _ 


8 that is * 8 to our — 
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Part of 4 Foundation of that dreadful War 
Vs laid in the fingle Circumſtance of making 
the Cburts of Law,” and private Lawyers oh 
Reputation, the Inſtruments of Attack on the 
Rights of the People. It was a Notion of that 
5 miꝭ- guided King ind his mis-guidi ing Coun- 
| fellorg, chat if they could get the Judges of 
1 Welſimiaſter- Haff to DD and DECLARE | 
that Ship-Money was lawful, Ship- Money 
would then ſtart up into a Law, and the 
1 People quietly ſubmit to it — They prevailed = 
 — with the Judges; and, to make all fure, 
bought off from the Side of Oppoſition, the 
famous Lawyer, Mr. Noy. Hitherto the Peo- 
q ple had: born all the Exactions of that Go- 
| vernment; ( *of which, Lord Clarendon ſays, 
F many were ſcandalous, many ridiculous and 
3B all'very grievous”) with great Patience: they 
| reſiſted got the Tyranny and Perſecution of 
me Star-Chammber- and High-Commiſſion 
 _ : Conrts; They had even ſubmĩtted to Ship- 
Money itſelf, a0 4 mere Ae of Power —But 
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eto ſweur was not Law, and. by a Logic that 


1 Teft no Man any thing that he could. calf 

. «his own; Then Iſays the noble Hiſtorian). 
" they no longer looked upon it as the Caſe 72 
ve. f ONE Man but as the Caſe of the 
. Kingdom ; and thought themſelves bound 
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« to ſubmit,” —The- preſent Temper of this 
Nation makes it unneceſſary! for me to ſuggeſt 
bow much more deeply the Minds of the 
People muſt bo affected, by a Violation of their 
Rights by their own Repreſentatives, than an 


Invaſion of their Property by the Judges; 1 
will therefore only put a Caſe that I have ſomes - 
where met with (but forget the Author,) It is 
this. Should the General of an Army turn 
« the Mouths of his C nnon againſt his own 
Soldiers Would it not inks ho L 
4. in a Wt of L mie 


—% N * * 1 "i, Sh * JVC 
[ 2 0 + > i IS oof 5 53 
* 3 : — 1 


£4 


— I >. WK 
* 


N | | 4 a 


+ 58 * 5 
Letter without making 
pe ee fir ned vg to define your Ex- 
preſſions againſt your preſent Conſtruction of 
them. But as it is no unuſual Property of 
New Ideas to eraſe ol p ones, there may be 
Times and Circumſtances that may render it 
almoſt impoſſible. for a Man to recol/ed? his 
en Thoughts, when it is very eaſily poſſible 
| e ee what thoſe 2 ro 
were, OT Ondont bor + ribbon 
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| Let me how intreat ego Parti 42 chaning 
N troubled you ſo long. Vou will forgive me 
the rather, as you laid me under a Neceſſity 
of ſhewing that I had ſome Principle and ſome 
little Knowledge. of my own, without'being, 
= guided (as' you. ſuppoſe me) by the falſe 
1 Gloſſes of a new Ally. That Alliance, Sir! 
=: inf which I am tatally ignorant) ſeems to 
have given a certain Set of Men as much Sur- 
prize as Apprehenſion. For to divide and 
ſubdivide; and on g Pretence of breaking 
Connections, to deſtroy all Faith and Union 
amongſt Men, has been the Syſtem of Go- "0 
vernmeat (I mean the interior and real Part 
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ed with Security, when that Union, which 


alone could defend i it, was ; made i im praQticable. 85 
But the Ho e was as deceitful as the Inten- 
tion wicked. For ſtill 1 truſt in God, that 


neither the Arts of Diviſion have ſo effectual- 2a 55 


ly ſucceeded ; nor that Corruption, with all 
its Extent and Potency, has yet ſo obliterated 
all public Spirit and public Virtue in the 
Minds of public Men; That although they 


may D1vIDE on Modes of Adminiſtration, yet . 


they will vntTeE when the Foundations of 
- Right and Liberty are attacked Then there 
can remain but two Diviſions, ' the one (if - 
| you pleaſe to call them ſo) of Men atLizo 
in Defence of the Conſtitution ; the other 
COMBINED againſt it. | But in this Conteſt, 
however you may devote your Perſonal Ser- 
vices, you cannot diveſt yourſelf of the Merit 
of having made a noble Effort to unite all 
| Men in defence of our Laws, by having opened 
to every Man's View the ies he derives 
From that Part of his Birth- right whi 
ſiſts in the Government of _ And 
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